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DETAILED ACTION 

Response to Amendment 
Claims 1-40 are currently pending. The applicant has amended claims 1,18, 35, 36, 39, 

and 40. 



Response to Arguments 

Applicant's arguments filed 1/18/2008 have been fully considered but they are not 
persuasive. 

The applicant makes the following argument with respect to the independent claims: 

With regard to the 35 U.S.C. § 103(a) rejection over Cherkasova in view of Rumsewicz, Applicants assert 
that the cited reference does not teach or suggest each and every feature of the claimed invention. For 
example, with respect to independent claims 1,18, 35, 36, 39 and 40, Applicants submit that the cited 
references fail to teach or suggest, inter alia, determining, upon receipt of the request, whether the 
access level for said scarce resource is currently at a desired maximum, the desired maximum indicating 
a predetermined maximum number of users that it is desired be accessing the scarce resource. In 
support, the Office cites a passage of Cherkasova that disclosed various metrics that can be used to 
determine whether a server is overloaded. Col. 4, lines 20-46, see also col. 4, lines 5-19. However, these 
passages of Cherkasova do not teach or suggest a desired maximum indicating a predetermined 
maximum number of users that it is desired be accessing the scarce resource. 

In contrast, the claimed inventions include "... determining, upon receipt of the request, whether the 
access level for said scarce resource is currently at a desired maximum, the desired maximum indicating 
a predetermined maximum number of users that it is desired be accessing the scarce resource." Claim 1 . 
As such, in contrast to the metrics of Cherkasova, the desired maximum indicates a predetermined 
maximum number of users that it is desired be accessing the scarce resource. For the above stated 
reasons, the determining of whether the access level is as a desired maximum of the claimed invention is 
not taught by the metrics of Cherkasova. Accordingly, Applicants respectfully request that the Office 
withdraw its rejection. 



The applicant's remarks with respect to the independent claims are not persuasive. The 
applicant's specification does not provide any limiting definition of what a "desired maximum" 
comprises. The applicant's amendment does nothing to further limit the claim because any 
maximum can be considered a "predetermined number". Cherkasova reads on the claimed 
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invention because Cherkasova determines whether or not to grant access based on a desired 
maximum in indicating a predetermined number of users, in the case the desired maximum is the 
value less than the number that will overload the server. This interpretation is consistent with the 
applicant's broadly claimed and disclosed invention. 

On 4/3/2008, the Examiner and Hunter Webb discussed a proposed Examiner's 
Amendment to specify that the desired maximum that is independent total capacity of the 
resource. However, a careful review of Cherkasova shows that Cherkasova teaches this feature 
as broadly disclosed by the applicant. For example, col. 6, lines 26-49 of Cherkasova describes a 
threshold value, which can be considered the claimed "desired maximum". The threshold value 
is independent of the maximum capacity and set to maximize session throughput. 

As to claims 11, 15, 17, 28, 32, 34, 36, 39, and 40, the applicant's claims do not specify 
how the applicant's invention treats a late requester any differently than any other requester. In 
other words, the claims may use the term "late requester" but there is nothing in the claim that 
states that the applicant's invention specifically identifies "late requesters" as opposed to all other 
requesters. Cherkasova teaches the ability to accommodate bursts past the threshold in col. 6, 
lines 26-49 so therefore Cherkasova teaches the currently claimed invention. If the applicant 
were to specify that the applicant's invention specifically identifies late requests in order to treat 
them differently than all other requesters, then the Examiner will agree that such a claim would 
be patentable over the prior art of record. 

The current office action has been made Non- final because of the newly added rejection 
of claims 18-34 and 39 based on 35 USC section 101 and claim 18 based on 35 USC section 1 12 
2nd paragraph. The Examiner would be glad to look at any proposed amendments that 
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incorporate the Examiner's suggestions to overcome the prior art before the applicant files a 
formal response. 

Claim Objections 

Claims 1,18, 35, 36, 39, and 40 are objected to because of the following informalities: 
the amended portion of these claims that includes the words "desired be" should read "desired to 
be". Appropriate correction is required. 

Claims 18 and 39 are objected to because of the following informalities: there needs to 
be an article before the first word of these claims. Appropriate correction is required. 

Claim Rejections - 35 USC §101 
35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claims 18-34 and 39 are rejected under 35 U.S.C. 101 because the claimed invention is directed 
to non-statutory subject matter. Claims 18-34 and 39 are directed towards an apparatus that is 
comprised of means for performing tasks. The applicant's specification does not identify any 
hardware that would correspond to the claimed means so they can only be interpreted as 
software. An apparatus comprised only of software is treated as software per se and therefore 
does not fit into a statutory category of invention. 



Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 
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The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claim 18 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claim 1 8 is directed towards an apparatus comprised of steps that include means for 
performing functions. First, an apparatus cannot be comprised of actions such as a series of 
steps. Second, the actual means for performing functions cannot be considered the actions for 
the claimed series of steps. It is suggested that applicant remove the wording "the steps of from 
claim 18. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1,5,7, 10-11, 14-15, 17-18,22, 24, 27-28,31-32, 34-35, 36-37, and 39-40 
rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. Patent Number 6,823,392 to 
Cherkasova et al in view of U.S. Patent Number 6,832,255 to Rumsewicz et al. 

As to claim 1 , Cherkasova teaches a method for regulating access by users to a scarce 
resource, the method comprising the steps of: receiving a request for immediate access the scarce 
resource (col. 4, lines 20-46); determining, upon receipt of the request, whether the access level 
for said scarce resource is at a desired maximum (col. 4, lines 20-46), the desired maximum 
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indicating a predetermined maximum number of user that is desired to access the resource (col. 
6, lines 26-49, the threshold); responsive to determining that said access level is currently at a 
desired maximum, automatically allocating an access slot, which specifies a time period during 
which the scarce resource may be accessed, said requester (col. 5, lines 6-14); and providing said 
requester with a notification of their allocated access slot, access being available to said requester 
at any point in the time period during which said allocated slot is enabled (col. 5, lines 6-14); 
however Charkasova does not explicitly teach the server automatically allocating a slot. 

Rumsewicz teaches a server that is capable of automatically allocating a slot for access 
(col. 5, line 33-col. 6, line 25). 

It would have been obvious to one of ordinary skill in the Computer Networking art at the 
time of the invention to combine the teachings of Charkasova regarding the management of user 
access to a resource with the teachings of Rumsewicz regarding having the server allocate a slot 
because having the server select the access slot allows the server to maintain control of the 
allocation of resources (Rumsewicz, col. 5, line 33-col. 6, line 25). 

As to claims 18 and 35, they feature an apparatus and program for carrying out the 
process of claim 1 and are therefore rejected for the same reasons as claim 1 . 

As to claim 36, Cherkasova teaches a method for determining whether a user can be 
granted access to a scarce resource after an access slot allocated to said user has expired, the 
method comprising the steps of: tracking interaction with a scarce resource; using the tracked 
interactions to determine whether the access level is currently at a desired maximum; responsive 
to determining that said access level is currently at a desired maximum, the desired maximum 
indicating a predetermined maximum number of user that is desired to access the resource, 
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determining whether the scarce resource can accommodate immediate access by the user of the 
resource; and responsive to determining that scarce resource can accommodate immediate 
access, granting said immediate access (See mapping in the rejection of claim 1; however 
Cherkasova does not explicitly teach using the tracking interactions of users whose access slots 
have already expired. 

Rumsewicz teaches a method for tracking interactions of users whose session have 
expired in order to determine whether or not the user is able to access a resource (col. 5, line 33- 
col. 6, line 25). 

It would have been obvious to one of ordinary skill in the Computer Networking art at the 
time of the invention to combine the teachings of Charkasova regarding the management of user 
access to a resource with the teachings of Rumsewicz regarding tracking expired users because 
tracking expired users allows the system to differentiate services to those who are new to the 
system and those who has been using the system (Rumsewicz, col. 5, line 33-col. 6, line 25). 

As to claims 39, and 40, they are rejected for the same reasoning as claim 36. 

As to claim 5, Cherkasova teaches a method wherein responsive to a requesting re- 
requesting access to a scarce resource, determining whether an access slot is enabled; and 
responsive to determining that the slot is enabled, granting access (col. 5, lines 6-14, it would be 
pointless to reserve a resource and not enable the reservation). 

As to claim 22, it is rejected for the same reasons as claim 5. 

As to claim 7, Cherkasova teaches diverting a requester to a first server hosting a scarce 
resource (server 12 in Figure 1). 

As to claim 24, it is rejected for the same reasons as claim 7. 
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As to claim 10, Cherkasova teaches a method of tracking the number of users currently 
accessing the scarce resource (col. 4, lines 20-46); and comparing that number with a 
predetermined maximum value (col. 4, lines 20-46). 

As to claim 27, it is rejected for the same reasons as claim 10. 

As to claim 1 1 , the method for accommodating a late request is identical to the method 
claimed in claim 36 and is therefore rejected for the same reasons as claim 36. 
As to claim 28, it is rejected for the same reasons as claim 1 1 . 

As to claim 14, Cherkasova teaches determining that a requester's slot is at an end; and 
refusing access to the scarce resource by the requester (col. 6, lines 21-23). 

As to claims 15-17, they correspond to the same method performed in claim 1 and are 
therefore rejected for the same reason as claim 1 . Any adjective can be used to describe the 
session but it is still the same method being performed to grant access to the request. 

As to claims 31-32 and 34, they are rejected for the same reasons as claims 14-15 and 17. 

As to claim 37, Cherkasova teaches a method wherein the request for access is a request 
for continued access, said request being the only interaction tracked (col. 4, lines 20-46). 

Claims 2-3, 6, 19-20 and 23 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Patent Number 6,823,392 to Cherkasova et al in view of U.S. Patent Number 
6,832,255 to Rumsewicz et al. in further view of U.S. Patent Application Publication Number 
2002/0083342 by Webb et al. 

As to claim 2, the Rumsewicz-Cherkasova combination teaches the method of claim 1 
including sending a cookie to client with access information (col. 6, lines 4-14); however the 
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Rumsewicz-Cherkasova combination does not explicitly teach the use of a ticket comprising 
access slot information. 

Webb teaches a method of issuing a requestor with a ticket comprising access slot 
information at least part of said access slot information being used by said requester to determine 
when said allocated slot is enabled (paragraph 48). 

It would have been obvious to one of ordinary skill in the Computer Networking art at the 
time of the invention to combine the teachings of the Rumsewicz-Cherkasova combination 
regarding the regulation of access to a resource with the teachings of Webb regarding the use of 
a ticket because the ticket provides a method for the system to authenticate the use of the time 
slot (Webb, paragraph 48). 

As to claim 19, it is rejected for the same reasons as claim 2. 

As to claims 3 and 20, Cherkasova teaches access slot information comprising a start 
time for the access slot and an expiry time for the access slot (col. 6, lines 15-22). 

As to claims 6 and 23, they feature similar limitations to claims 2 and 3 and are rejected 
for the same reasons as claims 2 and 3. 

Claims 4 and 21 are rejected under 35 U.S. C. 103(a) as being unpatentable over U.S. 
Patent Number 6,823,392 to Cherkasova et al in view of U.S. Patent Number 6,832,255 to 
Rumsewicz et al. in further view of U.S. Patent Application Publication Number 2002/0059436 
by Kubo. 

As to claim 4, the Rumsewicz-Cherkasova combination teaches the method of claim 1; 
however the Rumsewicz-Cherkasova combination does not explicitly teach downloading an 
executable onto the requestor's computer. 
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Kubo teaches downloading an executable program for preventing the requester from 
attempting to access a scarce resource until said requester's access slot has been enabled 
(paragraph 42, the applet). 

It would have been obvious to one of ordinary skill in the Computer Networking art at the 
time of the invention to combine the teachings of the Rumsewicz-Cherkasova combination 
regarding the regulation of access to a resource with the teachings of Kubo regarding the 
downloading of an applet because downloading an applet would reduce the amount of work 
performed by the server. 

As to claim 21, it is rejected for the same reasons as claim 4. 

Claims 12-13, 16, 29-30, 33 and 36 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent Number 6,823,392 to Cherkasova et al in view of U.S. Patent 
Number 6,832,255 to Rumsewicz et al. in further view of U.S. Patent Number 6,389,028 to 
Bondarenko et al. 

As to claim 12, the Rumsewicz-Cherkasova combination teaches the method of claim 1; 
however the Rumsewicz-Cherkasova combination does not explicitly teach determining the 
average time spent accessing the resource and determining the length of access slots based on the 
average time. 

Bondarenko teaches determining the average time spent accessing a scarce resource; and 
determining the length of the subsequent access slots based on the average time (col. 9, lines 18- 
54). 

It would have been obvious to one of ordinary skill in the Computer Networking art at the 
time of the invention to combine the teachings of the Rumsewicz-Cherkasova combination 
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regarding the regulation of access to a resource with the teachings of Bondarenko regarding 
determining the average time spent accessing the resource and determining the length of access 
slots based on the average time because changing the length of the time slots allows for more 
efficient resource utilization (Bondarenko, col. 9, lines 18-54). 

As to claim 29, it is rejected for the same reason as claim 12. 

As to claim 13, the Rumsewicz-Cherkasova combination teaches the method of claim 1; 
however the Rumsewicz-Cherkasova combination does not explicitly teach chain of resources. 

Bondarenko teaches determining that said scarce resource comprises a chain of resources 
(col. 9, lines 18-54). 

It would have been obvious to one of ordinary skill in the Computer Networking art at the 
time of the invention to combine the teachings of the Rumsewicz-Cherkasova combination 
regarding the regulation of access to a resource with the teachings of Bondarenko regarding a 
chain of resources because resources are sometimes distributed across the Internet (Bondarenko, 
col. 9, lines 18-54). 

As to claim 30, it is rejected for the same reasons as claim 13. 

As to claims 16 and 33, Bondarenko teaches a method wherein the access slot only 
applies to one of the resources in the chain and any other resource in said chain is accessible 
whether or not said slot is enabled (col. 9, lines 18-54). 

As to claim 36, the Rumsewicz-Cherkasova combination teaches the method of claim 36; 
however the Rumsewicz-Cherkasova combination does not explicitly teach finding a resource in 
a chain of resources chain of resources. 

Bondarenko teaches determining the position in a chain of resources (col. 9, lines 18-54). 
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It would have been obvious to one of ordinary skill in the Computer Networking art at the 
time of the invention to combine the teachings of the Rumsewicz-Cherkasova combination 
regarding the regulation of access to a resource with the teachings of Bondarenko regarding a 
chain of resources because resources are sometimes distributed across the Internet (Bondarenko, 
col. 9, lines 18-54). 

Claims 8-9 and 25-26 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent Number 6,823,392 to Cherkasova et al in view of U.S. Patent Number 6,832,255 to 
Rumsewicz et al. in further view of U.S. Patent Number 6,01 1,537 to Slotznick. 

As to claims 8-9, the Rumsewicz-Cherkasova combination does not explicitly teach 
diverting a request to a second server and providing the requester with entertainment while the 
resource is not available. 

Slotznick teaches diverting a request to a second server and providing the requester with 
entertainment while the resource is not available (col. 24, line 9-49). 

It would have been obvious to one of ordinary skill in the Computer Netowrking art at the 
time of the invention to combine the teachings of the Rumsewicz-Cherkasova combination 
regarding allocating access to a resource with the teachings of Slotznick regarding the provision 
of entertainment to a waiting user because entertainment reduces the perceived wait time 
(Slotznick, col. 1, line 60-col. 2, line 11). 

As to claims 25 and 26, they are rejected for the same reasons as claims 8-9. 



Conclusion 
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The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. U.S. Patent Number 7,269,637 shows a method for using a predetermined number for 
determining whether or not provide access to a resource. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DOUGLAS B. BLAIR whose telephone number is (571)272- 
3893. The examiner can normally be reached on 9:00am-5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Andrew Caldwell can be reached on (571) 272-3868. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Douglas B Blair/ 

Primary Examiner, Art Unit 2142 
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